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International M&A and Joint Ventures
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I. Introducton

The 2008 internatonal merger and acquisifion/joint venture (M&A/JV) markets can be
described in swo words: “credit crunch.” After years of continual growth, 2008 has been a
completely new experience for many companies and lawyers operating in the M&A mar-
kets. The number of deals decreased dramatically, and those that do take place often
concern compamies in financial distress. The M&A markets face a lack of financing.
Leveraged buyouts (LBOs), at least on 2 larger scale, have more or less disappeared for the
moment. Equity funds have come under pressure and have lost some ground to the indus-
trial buyers.

The financial sector has been the sector hardest hit by the prevailing marker conditions,
and almost al! governments in the world {including major Enropean countries and the
United States) have been forced to intervene in the markets with major rescue packages.

1. Marda Colonnelli de Gasperis of Eombardi Molinari e Associaci, Studio Legale, Milane, Italy, served as
2 comsuittee ediror of this artdcle.

2. Chrisdan Lundgren of Kromann Reamert, Copenhagen, Denmark, was also a committee ediror of this
artcle.

367



R AR AR R AR A A AR A A AR R LA LAY

412 THE INTERNATIONAL LAWYER

loss of liquidity of mraded securities or monetary marlet instruments or any new circum-
stances that took place when making the contribution in-kind. Moreover, shareholders
representing at least twenty percent of the share capital have the right to demand from the
management board to have the said assets assessed by an auditor.

Another important change of the CCC provides for the possibility of directly or indi-
rectly financing by the company the acquisition or takeover of its shares from its own
fonds. The funds to finance the takeover or 2cquisition of shares should be derived from
net profit and form part of the company’s reserve capital. The reguirements alse involve
adopting 2 Tesofution by the shareholders’ meeting as well as a report of the management
board. A loan, an advance payment or collateral may be used as a source of financing in
accordance with market terms and conditions, in particular as regards the interest rate due
1o the company as well as collateral established to the benefit of the company. A company
may finance the acquisition or takeover exclusively upon examining the debtor’s solvency.

Mareover, the amendments resnlting from the Act of June 13, 2008 on Change of the
Commercial Company Code'?” made the buy-back procedure more liberal. According to
new regulations, any company can acquire its own shares, and the Sme when the company
may lawfully hold its own shares has been extended to five years. However, resoluton of
the shareholders’ meeting is stili required.

Pursuant to the Act of June 13, 2008 on Change of the Commercial Company Code:28
while decreasing the company’s share capital, only creditors, whose claims are due and
payable, can seek thar their claims be satisfied by the company. Creditors, whose claims
are not due and payable, can demand that their clatms be secured (by placing them with
the court deposit) if che said creditors can justify that the satisfaction of the said claims is
threatened throngh decreasing the share eapital, and that the company has failed to pay
the outstanding amounts due to them.

XIX. Portugall?®

The international turmoil in the financial markets has left its mark on the Portuguese
market The overall local scenario was depressed and high profile M&A activity was re-
duced. As an example, there was a single inidal public offering, with a disappointing after
market.

Aparr from rhe nationalizadon of a local credit institution (Banco Pormugués de
Negocios), which appears to have been brought about mostly due to direcror frad bur
may have been accelerated by the financial turmoil, no relevant insolvencies or individual
rescires have occurred due to the finandal crisis.

There are, however, some relevant expectations of a slight M&A activity pickep because
of the financial crisis and subsequent general economic crisis.

Drue to the close interconnection between the Portuguese and Spanish economies, in-
solvencies or pre-insolvencies of major Spanish players, especially construcdon compa-
nies, may resalt in a need for these companies to divest their local Portugnese subsidiaries.

127. Journal of Laws of 2008 No. 118, item 747.
128. Id
129, Dioga Lednidas Rocha, Bruno Ferreira, and Tomds Pereira da Silva authored this section on Portugal.
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Furthermore, some consolidation or divestment involving credit institutions is also ex-
pected, mostly due to the need to comply with capital requirements.

On a different note, public investments are also expected to serve as a driving force for
economic recovery, especially in reladon to the two main public infrastucture invest-
ments: the new Lisbon international airport and the high-speed train links.

A, LocAal RESPONSES TO THE FINANCIAL CRISIS

Both the Porruguese government and the Portuguese Securtdes Commission (CMVM)
have approved legislation in order to complement and intensify the internadonal efforts wo
control the financial erisis. These regulatory measures appear to be the beginning of an
intense supervisory actvity that may change the current balance berween the financial
rnarkets and the financial regulation.

B. GRANTING OF STATE GUARANTEES FOR TNTER-BANK LENDING

On Qctober 24, 2008, Law no. 60-A/2008 was approved, which esmblished the frame-
work for the granting of personal guarantees by the Portugnese state in favor of credit
institutions having their head office in Portugal for the purposes of inrer-bank financing
and refinancing up ro the amount of €20 billion.

Should the guarantees be enforced, the Portuguese state is entitled to: (i) convert the
credit over the credit instdmtion into share capital, notably throvngh the issuance of pre-
ferred shares; (ii} decide the adopuion of principles of corporate governance, establish divi-
dend diswibuuon policies and director, officer and other corporate body remuneration
policies; and (iit) appoint one or more interira directors.

C. LIMITATION ON SHORT SELLING

The CMVM approved certain regulatory measures that constrain or limit short selling
zctivities. In addidon te regulatons pursuant wo which short selling transactions must be
disclosed by market members to the CMVM, this regulatory authority has also approved
Instruction no. 2/2008, of September 22, 2008, which prohibited short selling transacdons
over the securities of certain financial institutions listed in the Portuguese market. Fur-
thermore, the CMVM approved the Instacton no, 4/2008 on Seprember 22, 2008, under
which investors must disclese uncovered short posivions in securides,

The following wansactions or insuuments are deemed to create an uncovered short
posidon: (i) uglized loans relating to shares and securides that give the right to their
subscription, acquisition, or conversion; (i) derivatives dealt in markets; and (i) OTC
derivatives, particalarly, swaps.

The adoption of this instrucdon is the result of the exchange of information between
supervisory authorities within the context of the Cominittee of Evropean Securities Regu-
larors {CESR}, considering the current market instability and the need for regulatory
Intervention.
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D. TEMPORARY INCREASE OF THE MovimuUm DEPCSIT (GUARANTEE AND
REINFORCEMENT OF [NFORMATION AND TRANSPARENCY IN THE

Fovancian, SYSTEM

On November 3, 2008, the Portuguese government approved Decree-law no. 211-A/
2008, which reinforces disclosure and transparency duties in the financial system and tern-
porarily increased the minimum deposit guarantee by the Pormguese Deposit Guarantee
Fund. The minsmum deposit guarantee by the Deposit Guarantee Fund was temporarily
increased from £€25,000.00 w €100,000.00. Moreover, the reimbursement term was con-
siderably reduced to seven days for deposits up to €10,000.00 and one month for deposits
up to £100,000.00. _

With specific relevance for the M&A activity, shareholding disclosure obligations were
imposed on listed companies and financial intermediaries in relation to the acquisition of
quakifying holdings that they acquire in companies having their head office cumide the
European Union.

From 2 supervisory point of view, the CMVM was granted addidenal supervisory pow-
ers in order to enable it to enforce comphiance wich certain financial information disclo-
sure obligations.

XX. South Africal’®

On September 21, 2008, a day after accepting a calt by the governing African National
Congress (ANC) to quit and in contrast to the precedent in many other African countries,
Mr. Thabo Mbeld resigned as the president of South Africa.3! Mr. Kgalema Motlanthe,
the deputy leader of the ANC, was sworn in as South Africa’s new president pending
presidential elections in 2009.

The International Monetary Fund released its Financial System Stability Assessment on
South Africa.32 The joint IMF-World Bank Financial Assessment Programme (FSAP)
mission’s main findings were, inter alia, that: South Africa’s sophisticated financial system
was financially sound; banks and insurance companies have enjoyed good profitability,
capizalization levels and reserves; the financial sector’s regulatory framework is modermn
and generally effective; and stress tests suggest that capital and reserve cushions at banks
and insurance companies are sufficient to absorb large shocks. The IMF also published its
regional economic outlook for Sub-Saharan Africa (2008).132 Sub-Szharan African growth
is expected to slow to about six percent in 2008 and 2009, down from 6.5% in 2007.
Meanwhile, inflation is projected to increase to twelve percent in 2008 and ten percent in

130. This section on South Africa was suthored by ] Michzel Judin of Attorneys Goldman Judin Inc. of
Johannesburg and Advocate Dirk Richard Van Zyl of the Sandton Bar, South Africa.

431, Somth Africa (ic) presideny steps dotwn, BEBC, Sepr. 21, 2008, suaslabie a1 hrep://news.bbe.co.uk/2/ hi/africal/
7627957 .5un.

132. IMF Country Report No. 08/349, Inrernational Monetary Fund, Qct. 2008, svailable at www.imborg/
external/pubs/fr/scr/2008/cr(8349.pdf.

133. Regional Economic Outlook: Saharan Africs, Internadonal Monetary Fund, Ocr. 2008, ISEN 978-1-
58906-763-9, available at hcq::/:'www.imf.ozgimemal:’pubs/ftf'reoﬁDDSIaFr/eng/sreolGOE,hu‘n.
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